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SUMMARY

Women-owned businesses generated only approximately 1/2 of
1% of the total revenues generated by communications
establishments in the United States in 1987. Statistics on the
number of women-owned businesses in the communications field
generally reveal that women have effectively been excluded from
ownership interests in the communications industry. The award of
spectrum licenses by competitive bidding will perpetuate this
exclusion unless the competitive bidding rules adopted by the FCC
include specific provisions to remedy women’s exclusion from the
communications industry and to address the barriers that women
face in raising capital. Accordingly, to implement Congress’
intent in the Budget Act, the FCC’s competitive bidding rules
should:

(1) authorize women-owned businesses to bid for PCS
licenses and licenses in other spectrum-based services
as "designated entities;"

(2) adopt the definition of women-owned businesses
recommended by the National Women’s Business Council;
and

(3) permit women-owned businesses (regardless of their
size) to pay the bid price in installments, waive the
requirement for an upfront payment as a condition for
bidding, and grant women-owned businesses tax
certificates.

Incorporation of these provisions into the competitive
bidding rules will fulfill Congress’ mandate that women-owned
business have an opportunity to participate as owners in
spectrum-based services licensed by the FCC, including PCS.
Furthermore, these provisions are appropriate as remedial
measures to address the discrimination against women in
entrepreneurial activities and in obtaining access to capital.
These provisions also are substantially related to the valid
government objective of providing economic opportunity for women
and promoting the dissemination of spectrum licenses to a wide
range of applicants including businesses owned by women. Without
these provisions, the competitive bidding rules will perpetuate
the continued barriers to the entry of women-owned businesses
into the telecommunications industry.
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CALL-HER,, .. ("Call-Her") hereby submits its comments on
the Federal Communications Commission’s ("FCC") ﬁotice of
Proposed Rulemaking ("NPRM") to establish competitive bidding
rules for awarding radio spectrum licenses. CALL-HER is a women-
owned telecommunications company headquartered in Annapolis,
Maryland and dedicated to becoming a premier provider of licensed
PCS. The principals of CALL-HER have over twelve years of
combined involvement with the telecommunications industry.

I. INTRODUCTION

In the NPRM, the FCC questions what means it should employ
to fulfill its Congressional mandate that it provide
opportunities for participation by women-owned businesses in
spectrum-based services licensed by competitive bidding. The FCC
tentatively concludes that women-owned businesses and minority-
owned businesses should be treated differently than sﬁall
businesses and rural telephone companies under the competitive

bidding rules despite the fact that each of these groups is



identified in the Omnibus Budget Reconciliation Act (the "Budget
Act"). Although the Budget Act does not explicitly require that
the competitive bidding rules identically address small
businesses, rural telephone companies and businesses owned by
women and minorities ("designated entities"), the Budget Act does
require that the rules be structured to give each of the
"designated entities" an opportunity to participate in spectrum
services licensed by competitive bidding. The FCC suggests that
women-owned businesses and minority-owned businesses could only
receive tax certificates. The FCC cannot, however, consistent
with the Budget Act, cast women-owned businesses to the side and
grant them lesser and differing preferences that do not provide a
realistic opportunity. Such a "preference" and indeed, any
preference short of payment of the bid price in installments,
will create a "regulatory glass ceiling" and prohibit women from
participating at an ownership level in licensed spectrum
services.

Statistics maintained by the Department of Commerce document
the under-representation of women in the telecommunications
industry and the barriers they face in obtaining access to
capital -- a precondition to broader participation in the
capital-intensive telecommunications industry. Furthermore, the
1992 Annual Report of the National Women’s Business Council
("NWBC") identifies several significant barriers to women-owned
companies’ full participation in the telecommunications industry.

These findings justify Congress’ mandate in the Budget Act as



both a remedial measure to address discrimination against women
and as a substantially related means of fulfilling the valid
government objective of ensuring that a competitive bidding
system does not perpetuate the under-representation of women-
owned businesses in the telecommunications industry. This
evidence further supports the prescription of competitive bidding
rules by the FCC that authorize women-owned companies to pay
their bids in installments and to receive tax certificates. A
"lesser" preference will eliminate rather than promote the
opportunity for women-owned businesses to compete successfully in
auctions for PCS and other spectrum licenses.

CALL-HER’s comments are limited to the issues raised by the
Commission in the NPRM regarding the implementation of Congress’
directive that women-owned companies have an economic opportunity
in the licensing of spectrum based services, such as PCS, and
that spectrum licenses be disseminated among a broad range of
applicants including businesses owned by women. CALL-HER
provides statistical evidence of the exclusion of women-owned
businesses from the telecommunications industry. In addition,
CALL-HER provides evidence of the difficulty women-owned
businesses face in raising capital regardless of their size. As
documented by the NWBC in its 1992 report submitted to Congress
and the President, women-owned companies (regardless of their
gsize) face significant obstacles to raising capital. Finally,
CALL-HER urges the FCC to adopt in its competitive bidding rules

the definition of women-owned business recommended for all



Federal agencies by the NWBC. This definition will ensure that
women control and operate the companies that are eligible to bid
as women-owned businesses.

II. THE EXCLUSION OF WOMEN-OWNED BUSINESSES
FROM THE TELECOMMUNICATIONS INDUSTRY

A. Congress Has Recognized That Discrimination
Against Women Bars Their Full Participation

in Business Ownership

Women-owned businesses are significantly under-represented

in the telecommunications industry, a fact recognized by Congress
in the Budget Act and documented statistically. Congress has
acknowledged the under-representation of women in the ownership
of telecommunications facilities since 1982.%¥ 1In addition,
Congress has continued to promote the entry of women into
business ownership and the communications industry. Most
recently, H.R. 2639, a telecommunications infrastructure bill,
included as one of its purposes "to increase public broadcasting
services and facilities available to, operated by, and owned by
minorities and women."

Four years ago, in recognition of the discrimination women
face in all entrepreneurial endeavors, Congress enacted the
Women'’s Business Ownership Act of 1988 (the "Act"). Findings
incorporated into the Act by Congress provide an accurate account
of the discrimination that women-business owners faced in 1988
and continue to face in 1993. These findings are applicable

equally to the telecommunications industry. Congress found, in part:

¥ See H.R. No. 97-765 (Conf. Rep.), 97th Cong., 2d Sess. 43,
reprinted in 1982 U.S. Code Cong. & Adm. News, 2288-89.
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(A) women owned business has become a major
contributor to the American economy by providing goods
and services, revenues, and jobs;

(B) over the past two decades there have been
substantial gains in the social and economic status of
women as they have sought economic equality and
independence;

(C) despite such progress, women, as a group, are
subject to discrimination in entrepreneurial endeavors
due to their gender;

(D) such discrimination takes many overt and subtle
forms adversely impacting the ability to raise or
secure capital, to acquire managerial talents, and to
capture market opportunities;

(E) it is in the national interest to expeditiously
remove discriminatory barriers to the creation and
development of small business concerns owned and
controlled by women;

(F) the removal of such barriers is essential to

provide a fair opportunity for full participation in

the free enterprise system by women and to further

increase the economic viability of the Nation.?

These findings continue to be relevant and accurate today as
demonstrated by the 1992 Annual Report of the NWBC. In addition,
as the NWBC has found in its work, the discriminatory barriers

against women-owned businesses are not limited to small

businesses.

Yy Under-
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B. Women-Owned Businesses Are Significantl

The identification of women-owned businesses in the Budget
Act and the development of competitive bidding rules that provide

for their participation does not rest on impermissible

2/ 15 U.S.C. § 631(h).



stereotyping®? -- it rests on cold, hard facts. Despite the
wealth of new opportunities that emerged in the
telecommunications industry in the 1980s, statistics demonstrate
that women-owned businesses were not able to seize this
opportunity. In 1987, women-owned businesses accounted for 30%
of all firms in the United States and 13.9% of the gross receipts
generated by all U.S. firms.¥ This figure stands in contrast

to the fact that in 1987 women represented more than 51% of the
population of the United States. In 1987, only 7,899 of the
4,114,787 women-owned firms were communications firms.® Even
this statistic overstates the number of women-owned businesses
involved in telecommunications. Communications firms, as defined
by the Department of Commerce in its report, include women-owned
television and radio broadcast firms and are not limited to
telecommunications companies. Accordingly, the actual number of
women-owned telecommunications companies is less than 7,899.
Furthermore, even with this broad definition of "communications,"
sales and receipts generated by women-owned "communications"
firms accounted for less than .5% of the revenues generated by

all U.S. communications establishments.&

i/ See Metro Broadcasting, Inc. v. FCC, 110 S. Ct. 2997, 3014
(1990) .

&/ Women Owned Business, U.S. Department of Commerce (1990)
(based on the 1987 economic census) .

&/ Id.

&/ Id. In 1987, U.S. communications establishments generated

over $201 billion in revenue. Women-owned businesses accounted
for $866,330,000 of those revenues.
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cC. Women-owned Businesses Face Barriers in
Access To Capital Based on Their Gender
a R 1 f Their Siz

One of the barriers that have prevented women’s entry as
owners and principals of telecommunications firms is the
difficulty women-owned businesses face in raising capital.
Historical discrimination against women has prohibited women-
owned businesses from obtaining access to adequate capital and
from entering capital-intensive industries such as
telecommunications. In addition, women have only recently begun
to acquire the technical and managerial expertise to successfully
enter the telecommunications industry in an ownership position.
These historical facts were documented in the 1992 Annual Report
of the NWBC submitted to the Congress and the President. The
NWBC was established by the Women’s Business Ownership Act of
1988 to review the status of women business owners and make
annual policy recommendations to the President and Congress.

In its 1992 Annual Report, the NWBC identified three major
barriers to women-owned businesses’ entry into the
telecommunications industry. Based on testimony presented in
1992 at an expert roundtable convened by the NWBC on Women
Entrepreneurs in Telecommunications, the NWBC identified three
impediments to women’s participation in telecommunications:

(1) a marked lack of women with the technical and managerial
expertise -- plus length of experience -- to start a successful
telecommunications business; (2) a lack of information networks

established for women entrepreneurs that can provide advice and



support; and (3) access to capital. Significantly, the NWBC
found that successful women-owned telecommunications companies
did not overcome the obstacles for obtaining financing after they
had reached a level of funding and profitability satisfactory for
most other businesses:

Women in both high technology industries and

telecommunications who actually had found funding in

the $6 to $18 million range told of difficulties which

seemed far beyond what should be expected for companies

with records of successful and profitable operation.

At this top level of small business as well as the

start-up level, women do not fit traditionmal,

comfortable profiles, and compete less successfully for

scarce expansion dollars.

Furthermore, venture capitalists who testified before the NWBC
stated that "women-owned businesses, even those few seeking
capital at the level which might interest venture capital
sources, rarely fit the profile of the few ventures funded each
year."

The impact of gender on financing demonstrates that the
FCC’s proposal to provide women-owned businesses opportunity
through preferences provided to small businesses will not in fact
provide real opportunity for women-owned businesses. As reported
by the NWBC, even women-owned companies not classified as small
businesses by the Small Business Administration experience
difficulty in obtaining financing. Women-owned companies that do
not qualify as small businesses under the SBA‘s definition do not
have the resources necessary to successfully deploy an entire PCS

network. Accordingly, opportunities for women-owned businesses

should not be addressed through the same vehicle of addressing



small business. The opportunities for businesses owned by women
must be defined by rule provisions that address women-owned
businesses specifically and address the barriers that most, if
not all, women-owned companies face in raising capital.

III. THE BUDGET ACT APPROPRIATELY SEEKS TO REMEDY THE EXCLUSION
OF WOMEN FROM OWNERSHIP IN TELECOMMUNICATIONS COMPANIES AND

ROMOTES VALID I

The Budget Act requires the FCC to structure its competitive

bidding to provide economic opportunity for women-owned
businesses in the offering of licensed spectrum services and to
disseminate licenses among a broad range of applicants, including
businesses owned by women. The allocation of Federal spectrum
can be conditioned on practices that will not perpetuate the
prevailing impaired access of women-owned business to ownership
of companies operating radio-based networks licensed by the FCC.
See Fullilove v. Klutznick, 448 U.S. 472, 475 (1980). The
allocation of spectrum by the FCC is analogous to the allocation
of Federal funds. Congress’ remedial efforts to assure
participation by minority groups excluded from the allocation of
Federal resources have been upheld as constitutional. Id.

These Congressional mandates for increasing the
representation in ownership of telecommunications companies by
women and in promoting the wide dissemination of licenses, are
legitimate government objectives. The government objectives that
are fostered by the Budget Act and that will be accomplished by
appropriately structured competitive bidding rules include

providing opportunities for women-owned businesses that would



continue to be excluded in any meaningful way from ownership in
emerging services, such as PCS, and avoiding excessive
concentration of licenses. The Congressional objective of
disseminating control over spectrum licenses is consistent with
the underlying goals of the Communications Act of 1934, and
embodies the fundamental concept of competition that the
Commission has consistently promoted and seeks to promote in
licensed PCS.

Competitive bidding rules that permit women-owned businesses
to pay their bid price in installments and provide the
opportunity for women-owned companies to participate in spectrum-
based services are substantially related to these legitimate
government objectives. The statistics that document the
disparity between women-owned businesses and other non-women-
owned businesses in the telecommunications industry provide a
meaningful link, and the required nexus, between the Budget Act
and competitive bidding rules that permit women-owned companies
to pay their bids in installments and the legitimate government
objectives of providing economic opportunities for women and
disseminating licenses to a range of applicants including
businesses owned by women. This hard evidence and statistical
proof was not considered by the court in Lamprecht v. FCC, 958
F.2d 382, 395 (D.C. Cir. 1992).

Finally, competitive rules structured to abide by the
Congressional directives concerning opportunities for women-owned

companies by providing for the payment of the bid price in
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installments and the offering of tax certificates will not give
women an undue or discriminatory advantage in winning spectrum
licenses. Companies that qualify to bid as "designated entities"
will be eligible to bid for only 900 of the total PCS licenses.
Ultimately, the license will be awarded to the highest bidder --
based on the objective amount of the monetary bid, not based on
the gender of the applicant.

IV. WOMEN-OWNED BUSINESS SHOULD BE AUTHORIZED TO PAY THE BID
PR IN INST B T ATES

The FCC has proposed to treat women-owned businesses and
businesses owned by minorities differently under the competitive
bidding rules. Specifically, the FCC has suggested that it may
permit small businesses and rural telephone companies to pay
their bids in installments while giving women-owned and minority-
owned businesses tax certificates. The experience of women-owned
companies in raising capital and the difficulties they have
encountered (regardless of their size) require that women-owned
companies also be authorized to pay their winning bid price in
installments. Without the ability to pay the bid price in
installments there effectively will be no opportunity for women-
owned companies to compete successfully for PCS licenses or other
spectrum-based services. PCS will be a capital intensive
industry that will involve millions of dollars of cost in network
deployment above and beyond the costs for purchasing spectrum.
Without the ability to spread the spectrum payment out over time,
women-owned businesses will be unable to acquire the capital to

meet these costs.



The FCC proposes to define women-owned business by an
ownership interest of 50.1% or more by women and requests
comments on alternative methods of measuring control. CALL-HER
urges the Commission to adopt the definition of women-owned
business recommended by the NWBC. In its 1992 Annual Report, the
NWBC proposed a standard definition of women-owned business for
use by all federal agencies. Specifically, the NWBC recommended
that women-owned businesses be defined as:

a business concern with at least 51% unconditional

ownership and control by a woman or women. Such

unconditional ownership must be reflected in the

concern’s ownership agreement; and the woman, or women,

must manage and operate the business on a daily basis.

If the woman-owned business is involved in a joint venture,
the NWBC proposed the following definition:

A woman-owned business must control the performance of

the contract awarded to the joint venture for the

venture to qualify as a woman-owned business.

NWBC proposed this uniform definition based on its finding that
one of the barriers to development of programs facilitating
access to capital for women-owned business is the lack of
agreement of what constitutes "women-owned." Accordingly,
adoption of this definition by the FCC will promote a common,

universal definition of women-owned business and ensure that

women are in a position of ownership and control.



VI. CONCLUSION

Women-owned businesses will only have a realistic
opportunity to participate in licensed PCS and other new licensed
mobile services if the FCC’s competitive bidding rules:

(1) authorize women-owned businesses to bid for PCS

licenses and. licenses in other spectrum-based services

as "designated entities;"

(2) adopt the definition of women-owned businesses

recommended by the National Women’s Business Council;

and

(3) permit women-owned businesses (regardless of their

size) to pay the bid price in installments, waive the

requirement for an upfront payment as a condition to
bidding, and grant women-owned businesses tax

certificates.

Incorporation of these provisions into the competitive
bidding rules will fulfill Congress’ mandate that women-owned
business have an opportunity to participate as owners in
spectrum-based services licensed by the FCC, including PCS.
Furthermore, these provisions are appropriate as remedial
measures to address the discrimination against women in
entrepreneurial activities and in obtaining access to capital and
are substantially related to the valid government objective of
providing economic opportunity for women and promoting the
dissemination of spectrum licenses to a wide range of applicants

including businesses owned by women. Without these provisions,

the competitive bidding rules will perpetuate the continued



barriers to the entry of women-owned businesses to the

telecommunications industry.
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